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RESTORATION OF LEGISLATIVE ASSEMBLY BILL TO LEGISLATIVE COUNCIL NOTICE 
PAPER 

RESTORATION OF LEGISLATIVE ASSEMBLY BILLS TO LEGISLATIVE COUNCIL NOTICE 
PAPER 

LEGISLATIVE COUNCIL PROCEDURES FOR RESTORATION OF BILLS FROM PREVIOUS 
SESSION 

Cognate Debate 
Committee 

Resumed from 18 September after Assembly messages Nos 3 and 4 had been considered and Assembly message 
No 5 had been partly considered.  The Deputy Chairman of Committees (Hon Simon O’Brien) in the Chair. 

Assembly message No 5  read as follows - 

The Legislative Assembly requests the Legislative Council to amend its procedures to ensure that they 
reflect the intention of both Houses of Parliament that all Bills which have been partially considered by 
the Parliament in one Session are capable of restoration to that point in the next Session of the same 
Parliament. 

Debate was interrupted after Hon Kim Chance (Leader of the House) had moved - 

That the following message be sent to the Legislative Assembly - 

Mr Speaker 

The Legislative Council has considered Legislative Assembly Message 5 relating to the - 

Yallingup Foreshore Land Bill 2002 

Volunteers (Protection from Liability) Bill 2002 

Home Building Contracts Amendment Bill 2002 

In response, the Legislative Council - 

(1) does not agree that the difficulties associated with the three Bills can be rectified by altering 
internal practice and procedure. The Bills lapsed on prorogation by operation of law; and 

(2) recommends that the Government reconsider the necessity for annual prorogations said to arise 
from section 4 of the Constitution Act 1889 and notes the divergence of interpretation and 
practice despite a provision identical to section 4 appearing in the Constitution of the 
Commonwealth and each of the States. 

to which Hon Norman Moore moved - 

Insert after “States” the following - 

(3) reminds the Legislative Assembly that a Bill must have been on the Notice Paper in 
the previous session if it is to be restored, that is, the Bill must have been in the 
possession of the House.  Possession cannot occur until a Bill is introduced and given 
a first reading.  On that basis, the House never had possession of the three Bills and 
had nothing to restore; 

(4) rejects the assertion that transmission of a Bill between the Houses is a “stage” in 
passage.  Parliamentary authorities are in agreement on the meaning of “stage” and no 
mention is made of transmission in that context; 

(5) requests the Legislative Assembly to cite a reference to the written law that expressly 
or impliedly amended section 46(5) of the Constitution Acts Amendment Act 1899 so 
as to enable the Legislative Assembly to “require” this House to comply with the 
Assembly’s demands relating to the passage of legislation. 

Sitting suspended from 12.57 to 2.00 pm  

Hon NORMAN MOORE:  Last night I was winding up my remarks about my amendment which seeks to insert 
new paragraphs (3), (4) and (5).  It is important that we add those three paragraphs to the two paragraphs in the 
Legislative Council’s message to make it very clear to the Legislative Assembly the nature of the situation when 
these sorts of circumstances arise.  It is not good enough for the Leader of the House in the Legislative Assembly 
to simply make a decision about what he would like to happen and then try to achieve that regardless of the rules 
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and the law.  His arrogance at the beginning of this session was such that it blinded his commonsense.  I get very 
angry when I hear what the Leader of the House in the other place says about this House, because he often does 
not know what he is talking about; he exaggerates and tells untruths on other occasions; and he seems to have a 
very healthy disregard for the processes of Parliament and the function of this House.  It is important to ensure 
that we inform the Leader of the House in the Assembly and his colleagues on both sides of the House that 
proper processes need to be gone through in this place, and if those proper processes are ignored and this 
institution is allowed to have lax or slack rules and regulations, it will not work properly and, in time, will fall 
into disrepute.  It is very important that we maintain the proper processes under which this House and the 
Parliament operate.  It is important that we advise the Assembly that the Bills lapsed on prorogation by the 
operation of law and not by some administrative process.   

It is worth reinstituting the debate on section 4 of the Constitution Act 1889 to look at the whole question of 
prorogation.  In the context of my amendment, it is important that we remind the Legislative Assembly that, in 
order to restore a Bill, this House needs to have received the Bill, and the Bill is not received by this House until 
it is read a first time.  We also think it is important that the Assembly understands that the passage of a Bill from 
one House to the other is not a stage in the legislative process.  The legislative process comprises two distinct 
Houses operating under their standing orders, and it requires a Bill to be passed through all stages in each House 
before it can receive assent.  The delivery of the Bill from one House to the other is not a stage of the legislative 
process; it just happens to be an administrative activity that is obviously required to get a Bill from one place to 
the other.  As I said yesterday, the delivery of a Bill to the Clerk and having it in the hands of the Clerk is not a 
stage of the legislative process.  The Clerk might like that; he could be in charge of the first reading and decide 
whether we agree or not, and that is it, without the Bill even coming to the House.  That comment demonstrates 
the absurdity of the notion that, somehow or other, handing the Bill to the Clerk represents a stage in the passage 
of legislation.   

Paragraph (5) of the amendment, which requires the Legislative Assembly to give us some indication of why it 
thinks it can direct this House to do things, is an important awakening to that House that it does not have that 
authority.  We are asking the Assembly to cite a reference that allows it to require this House to do something.  It 
will be interesting if something is found; and, if that is the case, we could probably find a similar capacity for us 
to do the same to the Assembly.  However, that is not the notion behind having two Houses; they are both equal, 
they operate under their own standing orders and are independent of each other in the legislative sense.  This 
amendment further draws out the issues that arose following this unfortunate set of circumstances and ensures 
that the Assembly understands once and for all that it must go down the path of abiding by the law and the rules, 
and it must accept that that is the way the situation is, even though it is sometimes inconvenient.  As I have said, 
the Opposition in the other House would be happy to deal with these Bills if they were to be started again in the 
Assembly, because we have no desire to prolong them.  It is a pity that the Leader of the House in the Assembly 
has so little understanding of the processes of Parliament that he saw a situation develop prior to prorogation 
when the Assembly was sitting after the Council had risen, passed two Bills and then expected those Bills to be 
transferred to the Council when it was not sitting.  He could have brought the Council back and we could have at 
least received the Bills; but he did not do that, and he then discovered he had made a mistake.  Instead of 
admitting the mistake and fixing it on the spot, he tried to bluff his way through and that is why these messages 
have been sent to us.  It is important to get this right to ensure that from now on everybody understands what the 
rules are.  The messages that we are now seeking to send back to the Assembly will clarify that once and for all, 
and we will avoid this scenario in the future.  

Hon GEORGE CASH:  I support the words that the Leader of the Opposition has proposed should be added to 
the motion.  However, it is important that the Assembly fully understand the position of the Council on the issues 
that have been raised as a result of Assembly messages Nos 3, 4 and 5.  Members will be aware that yesterday 
the Leader of the House moved a motion in respect of messages Nos 3 and 4, which was resolved by the 
Council.  We are now dealing with message No 5.  However, because we are debating these messages cognately, 
we are able to refer to messages Nos 3 and 4, as well as to message No 5.   

I am particularly interested in the history behind the transmission.  I use that word in its proper sense.  To 
transmit between two Houses means to pass over or to send.  It has no higher meaning.  It is not a stage of a Bill.  
I want to deal particularly with the history behind the Yallingup Foreshore Land Bill, because the messages 
generally are couched in terms that indicate to me a complete lack of understanding of the parliamentary 
procedures that have been in place between the Council and Assembly for decades.  

Hon Peter Foss:  And in many other Parliaments.  

Hon GEORGE CASH:  Of course - as Hon Peter Foss has said, and in many other Parliaments.  However, at the 
moment, we are dealing with the messages between the Assembly and the Council.  There are certain practices 



Extract from Hansard 
[COUNCIL - Thursday, 19 September 2002] 

 p1246b-1253a 
Hon Norman Moore:; Hon George Cash; Hon Dee Margetts; Hon Peter Foss; Hon Ray Halligan; Hon Kim 

Chance; Hon Paddy Embry 

 [3] 

and procedures that are common to Westminster-style Parliaments.  It can clearly be seen from the content of the 
messages that the Government in the Assembly has failed to liaise with members of the Government in the 
Council to determine the chain of events that occurred following the third reading of the Yallingup Foreshore 
Land Bill 2002 in the Assembly on 25 June 2002.   

I will run through the chain of events, because it is relevant to an understanding of what occurs when a message 
is sent from the Assembly to the Council.  There are provisions in the standing orders of the Assembly that deal 
with these matters; certainly, there are provisions in our standing orders that deal with receiving messages.  
However, I will come to that in a moment.  The first fact is that the Bill was read a third time in the Assembly 
and a message advising that the Assembly had passed the Bill and seeking the Council’s concurrence in the Bill 
was passed by an officer of the Assembly to an officer of the Council.  Standing Order No 391, which is titled 
“Messages from the Assembly, how received”, states -  

Every Message from the Assembly shall be received without delay by the Usher of the Black Rod at the 
Bar, and be reported by the President as early as convenient, and by leave of the Council, may be dealt 
with at once, or a future time named for its consideration.  

That has been the terms of the standing order of this House for many years.  Inherent in Standing Order No 391 
is that the message be dealt with or brought to the attention of the President at the first available opportunity 
following its receipt by the Usher of the Black Rod at the Bar.  The message was not presented to the President 
to enable the message to be read or notified to the Council for its consideration.  The Government was not ready 
to have the message read soon after it was received at the Bar.  It may have been that the Government did not 
have the second reading speech in the House or that the Bill itself was not available for distribution.  There are a 
number of reasons that the Bill may not have been dealt with strictly in accordance with Standing Order No 391.  
The fact that it was not dealt with immediately the first opportunity occurred following its receipt is not new in 
this House.  It is a practice that has been followed by Governments for many years.  In fact, the practice has been 
for the Leader of the House to determine when a message is handed to the President, so that the House can be 
notified of the content of the message.  Until the House is notified of the content of the message, the House is not 
seized of the message.  The House does not have the message.  It remains in the control of the officer of the 
House or at the direction of the Leader of the House, pending his decision to have the matter progressed.  That is 
an important point, because there seems to be some confusion about why the message was not given to the 
President so that it could be read to the House.  However, I do not think that is a big issue because, if the Leader 
of the House was responsible for the message at the time, he would have been no more than following past 
practices.  I note, however, that since the beginning of this session the President has given a direction that 
messages be brought to the attention of the President at the first available opportunity in accordance with 
Standing Order No 391.   
It concerns me that the Government in the Assembly did not seek to consult with the ministers in the Council.  
As a result of their total ignorance of what happened, they have gone off on a tangent and blamed this House for 
not acting on a matter of which it was never seized.  It is a ridiculous situation, all because there was not 
sufficient liaison between the Assembly and the Council.  I do not place any burden on the Leader of the House.  
He acted in accordance with the practice of this House for years and years.   
I also make the point that when I talk about transmission and officers of the House, I make the distinction 
between an officer of the House and the House itself.  It is quite proper that officers of the House conduct 
administrative arrangements between the Houses.  However, that does not mean that the House is seized of the 
particular issue once those transactions have been attended to.  It is not until the President or the Chair formally 
notifies the House of a particular issue that the House itself becomes involved.  The officers in this place are all 
highly qualified and knowledgeable in parliamentary practice and procedure, and are highly qualified and skilled 
in matters of constitutional law.  I have every confidence in the manner in which they carry out their duties.  
However, to even imply, let alone suggest, that an officer receiving a message is tantamount to the House 
receiving that message is absolutely ridiculous.  I do not know how government ministers in the Assembly could 
possibly have formed that view.  If members form that view, the logical extension is that the officers of the 
House are empowered to do with a message or a Bill certain things that have never been contemplated by the 
Constitution.  If the officers have some special power, which the Assembly seems to think they have, perhaps the 
officers should run the show by just voting for or against the Bill and not bothering to bring it before the House 
for consideration.  That is a ridiculous proposition, and I raise it only because of the ridiculous assertions that 
were made in the Assembly.  Again I say that the transmission, as such, of a message is nothing more than the 
passing over or the sending up of that message.  It is an administrative act that in due course is translated into an 
action that the House can consider.   
Hon DEE MARGETTS:  The Greens (WA) are inclined to support the amendment proposed by the Leader of 
the Opposition on this motion, for many of the reasons that have been so far mentioned by Hon Norman Moore 
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and Hon George Cash.  The Legislative Council would be doing no service to the Legislative Assembly or the 
parliamentary process in general if it even contemplated agreeing to the third proposition put to this House.  The 
ramifications of accepting the responsibility of somehow resurrecting a Bill that the House has never received 
could be horrendous.  Already many people are wondering what is in the minds of those suggesting it.  With 
suggestions like this, it could be imagined that the other House could run its weeks at odds with the sitting times 
of this House, and do all sorts of things, such as lodging Bills that have not actually been received, and placing 
all sorts of expectations on this House.  That is not likely to happen, but the implications are quite serious.  This 
House would be doing no service to the parliamentary process if it contemplated agreeing to the third 
proposition, because if there was a clear issue of constitutional law, it would put legislation at risk.  Any 
important legislation dealt with in that manner would be put at risk of constitutional challenge.  The House 
should not be willingly involved with that.  The extra points in the amendment are simply to explain the reasons 
this House is taking that position.  They have not been put in there to delay legislation or because we have 
nothing better to do.  It is necessary not only to deal with this issue but also to try to make sure that proper 
parliamentary and constitutional processes are used in the future.  
Hon GEORGE CASH:  I am dealing with the message that was received in this House but never read to the 
House.  The next part of the chain of events was that the Government knew the state of play.  It is no good the 
Government saying it did not know the state of play.  It is obvious from a reading of Hansard that the message 
had never been read to the House.  However, on 9 August the Government, of its own volition, sent a message to 
the Governor and prorogued the House.  The Government knew what would occur as a result of that prorogation: 
everything on the Notice Paper would die.  It was a Government-sponsored action that caused the House to be 
prorogued.  The Government knew full well that section 4 of the Constitution Act 1889 states - 

There shall be a session of the Legislative Council and Legislative Assembly once at least in every year, 
so that a period of 12 months shall not intervene between the last sitting of the said Council and 
Assembly in one session and the first sitting of the said Council and Assembly in the next session. 

The Government knew the effect of prorogation.  The official opening was held on 13 August.  The Government 
sought to restore certain Bills in this House and it sought to restore certain Bills in the other House, clearly 
because it knew that that was required because of the prorogation.  However, while the Government is restoring 
Bills in the other House because of the requirement that that occur, it is also claiming that this House was in 
receipt of a message, which it never was.  We all know what occurs on prorogation - the business listed on the 
Notice Paper comes to an end.  As a result of that, various standing orders were agreed to many years ago that 
take account of that, insomuch as they provide that certain procedures can be used to resurrect or restore Bills.  I 
will read Standing Order No 436, because I hope that at some stage someone in the Legislative Assembly may 
get a copy of the standing orders of the Legislative Council.  A number of members of this House have copies of 
the Legislative Assembly standing orders, and we are aware of the parameters of those standing orders.  Standing 
Order No 436 reads - 

Any Public Bill which lapses by reason of a prorogation before it has reached its final stage may be 
proceeded with in the next ensuing session at the stage it had reached in the preceding session if a 
periodical election for the Legislative Council or a general election for the Legislative Assembly has not 
taken place between such 2 sessions, under the following conditions: 

(a) If the Bill be in the possession of the House in which it originated, not having been sent to the 
other House, or, if sent, then returned by Message, it may be proceeded with by resolution of 
the House in which it is, restoring it to the Notice Paper; 

(b) If the Bill be in possession of the House in which it did not originate, it may be proceeded with 
by resolution of the House in which it is, restoring it to the Notice Paper, but such resolution 
shall not be passed unless a Message has been received from the House in which it originated, 
requesting that its consideration may be resumed. 

A number of words are contained in that standing order.  The second line talks about proceeding with the Bill in 
the next ensuing session at the stage it had reached in the preceding session.  Paragraph (b) talks about the Bill 
being restored to the Notice Paper.  That obviously implies that it must have been on the Notice Paper to begin 
with.  It also talks about the message having been received from the House in which it originated, requesting that 
its consideration may be resumed.  In the case of the Yallingup Foreshore Land Bill 2002, there had been no 
consideration to be resumed.  The House was never apprised of the issue.  Standing Order No 437 talks about the 
effect of restoration, and Standing Order No 438 deals with circumstances in which restoration is negatived.  
Those are the standing orders that are relevant to allowing Bills to be resurrected or restored even after they have 
technically died.  
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The Governor acted on the advice of the Premier when this House was prorogued on 9 August.  As a result of 
prorogation, the House cannot meet to transact its business until the members have been summoned by the 
Governor, and that involves a formal opening of the new session.  That occurred on 13 August 2002.  I raise the 
issue of prorogation because, in the end, that is the action that caused the problem between the Legislative 
Assembly and the Legislative Council, although I argue that it is not a shared problem; it is a result of the 
ignorance of certain government ministers in the Legislative Assembly.  There have been three occasions on 
which a Bill to amend the effects of prorogation has been introduced into the Legislative Council.  My 
understanding is that Hon Norman Moore introduced that Bill on each occasion.  On two occasions, the then 
Labor Government agreed with the Bill and on the third occasion it did not.  It is interesting to read the response 
given at the time by Hon Kay Hallahan.  That was a very mediocre response and did not give any reason for why 
that occurred.   

On the last occasion on which that Prorogation of Parliament Bill was introduced to this House, in 1991, the 
bottom line is that it did not progress because of a ruling by the President of the Legislative Council.  In that 
ruling, the President talked about the effect of a Bill and the necessity to pass legislation in one session.  He was 
referring to a Bill that had been introduced by Hon Norman Moore on 1 May 1991.  I will read the President’s 
ruling into Hansard because it clearly sets out the effect of prorogation.  It is at page 6731 of Hansard of 
Thursday, 14 November 1991 and states -  

Because prorogation not only terminates the session but kills off all business before either House, an 
Act may only result from a Bill being passed by both Houses in the same session.  The restoration of a 
Bill in the succeeding session does not cut across this principle, because it can be said that the message 
from the originating House requesting the other to restore and proceed with the Bill meets the implied 
requirement that both Houses must agree to its passage in the same session.  If the Bill is restored in the 
House of origin, restoration in that House and its subsequent passage in the other also meets the 
requirements of passage by both Houses in the same session.  The fact that restoration permits passage 
of a Bill sometime after the session in which it was first introduced is a procedural device that does not 
offend against the principle, because the procedure ensures that the consent of both Houses is obtained, 
in the same session, to enactment.  The Bill changes this -  

Referring to Hon Norman Moore’s Bill - 

by enabling a House to keep a Bill alive between sessions and pass it without the other House’s consent 
being obtained in the subsequent session.  As such, the Bill affects section 2(3) of the Constitution Act.   

The contrary view denies the necessity for a Bill to pass both Houses in one and the same session, 
otherwise the restoration procedure itself could not be used.  If a Bill lapses because of prorogation in 
the non-originating House, is there any need, apart from current procedural arrangements which are not 
contained in joint rules, for that House to wait for the originating House to request restoration?  If a Bill 
were restored and passed without the “request and consent” of the originating House and thereafter 
assented to, could the resulting Act be challenged on the ground that the consent of both Houses was 
not given in the same session?  If the second House amends the Bill after restoration, it must be 
returned to the originating House anyway, and if that House agrees to the amendments, with or without 
making further amendments itself, would that be “consent” in terms of the stated principle?  
Alternatively, if the restoration procedure is valid - and there is strong judicial support for its validity - 
why would a similar procedure intended to ensure consent to passage by both Houses in the session 
following a carrying forward of the legislation be invalid?  In each case, procedural rules are applied to 
ensure compliance with the principle.  

I raised that issue because the President’s ruling on Thursday, 14 November 1991 was recognised as being the 
law of the Parliament at the time and it has not been challenged.   

If the Legislative Assembly does not want its Bills or messages to be lost, so to speak, between the two Houses, 
all we have to do is pass a Bill that provides for various administrative acts to occur.  That is not taking anything 
away from the House itself.  Also, we could allow Bills to be restored, although our standing orders allow that 
currently.  With regard to committee work that ceases as of prorogation, we could enable parliamentary privilege 
to extend to committees that would be empowered to act after prorogation, so long as the Parliament had not 
been dissolved as a result of a request from the Premier.   

This mix-up should never have occurred.  It could have been sorted out without the need to waste the time of the 
House.  The amount of time wasted in the Legislative Assembly on completely irrelevant arguments was 
unbelievable.  One day, the Legislative Council’s budget might extend to the point that we could send a copy of 
our standing orders to the Legislative Assembly so it can acquaint itself with the rules of this House.  There is no 
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need to change the standing orders of the Legislative Council.  We already have standing orders in place that 
cater for all the relevant and valid issues that were raised by the Legislative Assembly.  

Hon PETER FOSS:  I will read to members my first response upon reading these messages from the Assembly.  
I am not suggesting it by way of amendment or anything of that nature, but I think it succinctly states my view.  I 
said that the effect of prorogation is a question of law, not procedure.  The message from the Legislative 
Assembly seemed to think that we should make an amendment to our procedures to overcome the law.  The 
Legislative Council considers a simple process would be available to the Legislative Assembly to pass the Bills 
in this session; it does not purport to tell the Legislative Assembly how to conduct its business.  That makes two 
points.  The Legislative Assembly seems to beat us on the head when it wants us to do something when it would 
be simpler for it to deal with the matter.  The basis of the difference between the two Houses is that we will not 
tell it what to do and it should not tell us what to do.  Legislative Assembly message No 5 breaches that basic 
ethic, and it is futile.  Why should the Legislative Assembly tell us what to do when it does not have that power?  
The word “require” is not only wrong in law but also is offensive.  It does not do the relationship between the 
two Houses much good to have that type of offensive message sent to the Legislative Council when it is wrong 
in law and is misconceived. 

Hon George Cash:  It destroys the comity between the Houses.  

Hon PETER FOSS:  It does.  

It is in the hands of the Legislative Assembly to so adapt its procedures at the end of the session so as to avoid 
the problem in the future.  In other words, it should get its own house in order.  It is unfortunate that the 
Legislative Assembly sent us this message.  It should have admitted that it made a mistake and fixed it.   

I mention a further difficulty.  As it currently reads, I am not absolutely convinced that chapter XXXIV of the 
standing orders, which deals with lapsed Bills, is lawful.  A number of measures in our standing orders are 
probably not lawful as they are currently worded.  However, that does not mean they cannot be rewritten to be 
made lawful.  As they are currently expressed - apart from some necessary implication - I do not think they are 
lawful.  I understand what chapter XXXIV is aiming at.  It tries to deal with a situation whereby a Bill lapses in 
one or other of the Houses due to prorogation.  How a Bill is passed is up to either House.  We have often gone 
straight to the third reading of Bills.  Many times we leave out the Committee stage and go straight to the third 
reading.  It is open to the Legislative Assembly to pass a Bill by a minister saying, “I move that the Bill do pass.”  
Bang, it is passed.  All the Legislative Assembly must do is to send a message to this House to say that it has 
passed the Bill.  It is not up to this House to inquire how the Legislative Assembly passed the Bill.  Our job is to 
inquire how we will pass the Bill.  Once the Legislative Assembly found that it had goofed up the process, it 
could easily say whoops-a-daisy and the Leader of the House could move to suspend standing orders and then 
move that the Bill do pass.  Everyone would vote for it, and it would be passed.  A message would be sent to this 
House to say that the Legislative Assembly had passed the Bill, and we could then deal with it.  That would have 
done; it would have been quite sufficient.  That is not quite what chapter XXXIV of the standing orders says, but 
we can assume that it is what it means; that is, in effect, that this process is the same as the House passing the 
Bill.  That is why the standing orders provide that a Bill must first be passed in the House in which it originated.  
It can then be restored in the House in which it was received.  When the House receives a message that a Bill has 
been restored, it is virtually saying that it has been passed again; the originating House has reaffirmed the 
passing of the Bill.  Therefore, it has passed it.  The Bill would be restored to the stage on the Notice Paper that it 
previously held, because we would not want to go through the stages that had already been dealt with once.  That 
is our process.   
This House used to have a formal motion to pass the Bill after the third reading.  That is what the Legislative 
Assembly could easily have done.  It is not for the Legislative Assembly to tell us what it could have done, 
because, as it happens, they were wrong.  Why did the Legislative Assembly not fix it?  To argue that the 
transmission is a stage is a nonsense.  If a Bill has been passed in both the lower and upper Houses but has not 
been assented to by the time of prorogation, it vanishes in a puff of smoke and cannot be restored.  At that stage, 
everything is functus officio.  The only solution would be to introduce and pass a new Bill on the same terms.  I 
refer to Erskine May.  Page 233 of the twenty-second edition of Parliamentary Practice explains what happens 
to the effect of a Bill which has passed both Houses and which has not received the royal assent prior to 
prorogation.   
The suggestion that transmission between the Houses is somehow different, or that it is a stage, is extraordinary.  
Is the making of a fair copy by the Clerk a stage?  Is the typing up of the fresh copy sent between the two Houses 
a stage?  Of course they are not; they are administrative tasks.  The stages of a Bill are the stages in the House - 
the first reading, second reading, committee stage and third reading.  That is the same in both Houses.  All sorts 
of administrative tasks occur, but they are not stages of a Bill.  An interpretation that the transmission of Bills 
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between the two Houses is another stage does not fit within the standing orders or any concept of the law.  Of 
course it is not another stage.  It does not happen in either House.  In the same way that a Bill that has not been 
assented to disappears in a puff of smoke, this also happens if a Bill is between the two Houses.   
The Legislative Assembly could have dealt with this matter simply.  It could have chosen not to third read the 
Bills.  The Bills could have been restored in that House, passed and then transmitted.  If the Legislative 
Assembly says that it has passed a Bill, it has passed it.  There were many alternatives.  The Legislative 
Assembly could have passed the Bill again.  It would not have had to go through three readings or the 
consideration in detail stage; it would not have had to talk about it - it could just have been passed.  I am sure 
that is what chapter XXXIV of the standing orders is all about.   
This House has a tendency to look more closely at the legal side of these matters, and I think we understand the 
law.  I am grateful to the Clerk who, to some extent, makes sure that we do understand the law.  Members of this 
House are probably better educated than the members of the other House.  That is a good thing, too.  However, it 
does not mean that we will take this sort of nonsense from the other House.  We have been through this with 
section 46 of the Constitution Acts Amendment Act.  As Hon George Cash pointed out, section 46(8) states -  

A vote, resolution, or Bill for the appropriation of revenue or moneys shall not be passed unless the 
purpose of the appropriation has in the same session been recommended by message of the Governor to 
the Legislative Assembly.   

It is pretty hard to have an appropriation that is not passed in two same sessions; in fact, it is impossible.  Mind 
you, the effect of that does not make it invalid because subsection (9) protects it.  Subsection (5) states -  

Except as provided in this section, the Legislative Council shall have equal power with the Legislative 
Assembly in respect of all Bills.   

For the Legislative Assembly to require the Legislative Council to do something is a nonsense.  I like the brevity 
of what I have said.  It does not teach Legislative Assembly members anything; it just tells them to look it up for 
themselves.  Either way, I am happy with the motion as moved by the Leader of the House and amended by the 
Leader of the Opposition.  It is most appropriate that we send this short lesson in constitutional law to the other 
House. 
Several members interjected. 
Hon RAY HALLIGAN:  What is five minutes when we are trying to clarify a point and win an argument?  The 
Government is saying that all we should provide by way of explanation to the other place is that the Bills lapsed 
on prorogation by operation of law.  That would provide no explanation at all.  The Legislative Assembly 
obviously believes that it can not only point its finger at this House, but also that every time it wags it, we will 
jump.  It is important that we advise the Legislative Assembly why that should not occur.  I believe that 
members who have spoken before me, and who have far more experience than I, have explained that quite 
admirably.   

My understanding is that these Bills involve two situations.  One Bill was passed in the other place prior to the 
rising of the Legislative Council and two were passed after the rising of the Legislative Council.  The same 
principle applies to both cases.  The Notice Papers immediately prior to prorogation did not contain any 
reference to these Bills.  That shows the situation; the Bills have in fact disappeared.  That must be recognised at 
the beginning.  We can then work on what has to be done to be able to continue debating that legislation; how we 
can bring them back into this House.   

Two other aspects to this situation need to be recorded.  One is that we need to bring to the immediate attention 
of certain members of the other place that the two Houses operate independently.  Also, at some time in the 
future - I do not know when - someone may consider going down this path again.  If no explanation is recorded 
in the message sent to the Legislative Assembly about why the Legislative Council believes that the Legislative 
Assembly cannot do as it proposes - that is, that the Legislative Assembly cannot insist that the Legislative 
Council deal with these three Bills without other things first being done - people may unfortunately be led to 
believe that there is still a question to answer.  If we do not answer it now in the manner suggested by Hon 
Norman Moore, people in the future may very well feel that they will once again have to go down the path of 
trying to convince others.  If we accept the amendments and include them in the message that goes back to the 
Legislative Assembly, the matter will be clarified both now and in the future.   

Hon KIM CHANCE:  I acknowledge and appreciate members’ contributions to this debate.  The Opposition’s 
amendments, which are proposed in paragraphs (3), (4) and (5), are not essential to the motion.  I note the 
express will of the House and the world will not stop turning if the will of the House is expressed in the way 
intended by the Leader of the Opposition.  I hold that view because the issues that must be addressed have been 
addressed in the Government’s motion.  Essentially, the points outlined in paragraphs (3) and (4) of the Leader 
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of the Opposition’s amendment simply add weight and expression to what is contained in paragraph (1) of the 
Government’s motion, which states that the Bills lapsed on prorogation by the operation of the law.  Paragraphs 
(3) and (4) of the Leader of the Opposition’s amendments simply add evidence to the facts.  Although his 
amendments do no harm, I wonder about their necessity.  Paragraph (5) of the Leader of the Opposition’ 
amendments is somewhat different, because it seeks advice from the Legislative Assembly on a matter of law.  I 
assume it is relevant to do that by way of a message.  However, usually when we seek legal advice from the 
Legislative Assembly, we do so by way of a letter.  Therefore, paragraph (5) is superfluous and strange.  

Hon Peter Foss interjected.   

Hon KIM CHANCE:  Paragraph (5) states that the Legislative Council - 

requests the Legislative Assembly to cite a reference to the written law -  

That sounds like the Legislative Council is seeking legal advice.   

Hon Peter Foss:  The Legislative Assembly is being asked to cite what information it is relying on.   

Hon KIM CHANCE:  It does not seem that way to me, but I am not a lawyer.  Whether it seeks a reference or 
legal advice is irrelevant.  Again, paragraph (5) does no harm, but it is somewhat superfluous.   

I do not disagree with the broad statements made by the Leader of the Opposition.  I agree that the messages that 
gave rise to the order of the day Nos 54 and 55, and to some extent order of the day No 56, were clumsy and 
unnecessary.  Enough has been said on that issue, and it is certainly not the way business ought to be done 
between the Houses.  We must move towards a long-term resolution, and the second part of the Government’s 
motion works towards that resolution.  Difficulties have arisen as a result of prorogation.  The practice of an 
annual prorogation is archaic, unnecessary and hugely expensive.  We should focus on fixing the situation, rather 
than the details.  I recognise that matters of principle are at stake and that people find the form of the Legislative 
Assembly’s messages distasteful and objectionable.  Therefore, I understand the spirit in which certain 
comments have been made.  The Government will not support the amendments.  However, as I said, it notes that 
the will of the House has been expressed.   

Hon PADDY EMBRY:  I do not take issue with what the Leader of the House hopes to achieve; however, I am 
concerned about what might happen after the event.  It is my understanding that, under the present standing 
orders, after the Governor has given his speech, every member has a right of reply, during which they can speak 
about a subject that they feel is important.  That right of reply happens only once a year, and that is not often 
enough.  Members should have more opportunities to raise issues that they feel are vitally important.  The little 
time available to members is reflected by the fact that One Nation members continually contribute to the 
adjournment debate at the end of the day, which, unfortunately, has a time limit of only 10 minutes.  The 
Address-in-Reply debate is the only reasonable length of time that members have in which to raise issues of 
importance.  Given what the minister has proposed, there should be safeguards to ensure that members have time 
in which to raise issues of concern.  Once a year is nowhere near often enough.  Our duty as members of 
Parliament is to raise issues that concern our constituents.  We do not have sufficient opportunities to do that.  
We are, after all, supposed to represent the interests and concerns of our constituents.   

Hon Kim Chance:  If we dispense with the waste of time that takes place during the Address-in-Reply debate, we 
would have more time for motions.   

Several members interjected.   

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order, members!   

We are considering the Legislative Council’s response to Legislative Assembly’s messages Nos 3, 4 and 5.  
Members are starting to stray into areas that are not relevant.   

Hon PADDY EMBRY:  There must be adequate time for private members’ business.  That is my grave concern.   

Amendment put and passed.   

Motion, as amended, put and passed.   

Report 
Resolutions reported, the report adopted, and a message accordingly returned to the Assembly.   
 


